Comhairle Cathrach Chorcai
Cork City Council

Halla na Cathrach, Corcaigh - City Hall, Cork - T12 T997

Robert Honohan
79 The Green,
Coolroe Meadows,
Ballincollig,

Cork

15t November 2021

RE: R676/21 — Section 5 Declaration
Property: 79 The Green, Coolroe Meadows, Ballincollig

Dear Sir/Madam,

With reference to your request for a section 5 Declaration at the above named property, I wish
to advise and having regard to:

Sections 2, 3 and 4 of the Planning and Development Act, 2000 (as amended)
Articles 6, and 9 of the Planning and Development Regulations 2001 (as amended)
Class 5 of the Planning and Development Regulations 2001 (as amended)

the character of the boundary treatment along the rear boundary of the site, and to the
north and south of the site

The Planning Authority has concluded that —

e the removal of the existing back boundary wall and construction of a new boundary
wall constitutes works which are development, as defined in Section 3 of the Planning
and Development Act, 2000, as amended

e the existing boundary wall is considered to be a structure and the removal of the
existing boundary wall would not come within the scope of section 4(1)(h) of the Act,
being works involving the removal and not maintenance, improvement or other
alteration of the structure and the removal would materially affect the external
appearance of the structure so as to render its appearance inconsistent with its character
and that of neighbouring structures

e there is insufficient information in the referral as submitted to determine if the new
boundary wall would satisfy Class 5 of Part 1 of Schedule 2 of the Planning and
development Regulations, 2001 as amended

And therefore, the Planning Authority considers that —

o the replacement of the existing back boundary wall with a cavity block wall to the rear
of 79 The Green, Coolroe Meadows, Ballincollig, is development and is not exempted
development.

We are Cork.



Combhairle Cathrach Chorcai
Cork City Council

Halla na Cathrach, Corcaigh - City Hall, Cork - T12 T997

You are advised that in accordance with Section 5(3)(a) of the Planning & Development Act
2000 as amended where a Declaration has issued, any person issued with such a Declaration
may, on payment to An Bord Pleanala of such fee as may be prescribed, refer a Declaration for
review by the Board within 4 weeks of the date of the issuing of the Declaration.

Yours faithfully,

e G
Atrie O’Leary
Assistant Staff Officer
Community, Culture and Placemaking

Cork City Council

We are Cork.




Cork City Councif —

PLAN NE R’S RE PORT Development

Management
Community Culture &
Placemaking

Application type

Section 5 Declaration

Description Is the replacement of the existing back boundary walf with a cavity block wall
development and if so is it exempted development?

Location 79 The Green, Coolroe Meadows, Ballincollig, Cork.

Applicant Robert Honohan

Ref R676.21

Date 28.10.2021

Recommendation

Is development and is not exempted development

ASSESSMENT:

There is limited detail with this referral. The applicant has completed the form and submitted a

copy of a land registry map. There are no plans or drawings submitted.

by the Assistant Planner.

There are two elements to this referral —
a} Removing the existing back boundary wall and
b) Construction of a cavity block wali

| consider that the replacement of the wall to the rear of this property constitutes the carrying out of
works. The replacement of the stone wall with a new block wall will involve excavation and
construction. As such it constitutes development.

The next issue for consideration is whether or not the proposal is exempted development.

The applicant is proposing to replace the existing back boundary wall with a cavity block wall.

a) Removing the existing back boundary wall
The existing back boundary wall is a stone wall which is covered in vegetation. The stone is visible
when up close to the wall. The applicant has stated that some of the stones fall off it (into his

garden area).

This wall was originally a field boundary as evidenced in the historic.0S maps. To the north and
south of the site it appears that the same boundary treatment continues.

This wall is considered a ‘structure’ within the meaning as set out in the legislation. This type of
boundary treatment continues to the north and south of the site and is-a characteristic of the area.
This wall is to be removed for a length of approx. 8m. The remaval of the wall would not come
within the scope of Section 4(1){h} as the works are not for the maintenance, improvement or other
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alteration of the structure and the removal would materially affect the appearance of the structure
and render it inconsistent with the character of the structure and of the neighbouring structures.

b) Construction of a cavity block wall
The following is a review of the proposal against the conditions / limitations set out in Column 2
under Class 5.

1. The height of any such structure shall not 1. No plans have been submitted showing the
exceed 2 metres or, in the case of a wall or new wall and detail of its height relative to
fence within or bounding any garden or other ground level on both sides (and noting the
space in front of a house, 1.2 metres. definition of ‘ground level’ in the legislation.

2. Every wall other than a dry or natural stone 2. The proposed replacement wall will be of

wall bounding any garden or other space shall cavity block. It is noted the applicant has not
be capped and the face of any wall of concrete | provided detail that the wall will be capped.
or concrete block (other than blocks with The wall would be in view from The Avenue

decorative finish) which will be visible from any | which is a public road to the rear of the site.
road, path or public area, including public open | The applicant has not detailed whether the wall
space, shall be rendered or plastered. would be plastered.

3. No such structure shall be a metal palisade 3.N/A
or other security fence.

There is insufficient information as to whether the new wall would satisfy condition numbers 1 and
2.

There is no detail on existing and proposed ground levels, and whether the construction of the wall
would alter grounds levels.

With regard to Article 9(1), the governing permission for this site is 96/4712. The estate file was
destroyed in a 2009 flooding event and it is not available. A list of conditions which was attached to
the grant of permission is also not available. It is uncertain therefore if a condition was attached
requiring that this wall was to be retained or that the plans detailed that the wall would be retained.
In the absence of documentation, | am unable to offer a recommendation on this matter.

Based on the detail submitted and available, the applicant has not demonstrated that the new block
wall would satisfy the conditions and limitations set out in Class 5.

As the proposal is contrary to Section 4(1)(h) of the Act, there is no merit in seeking detailed plans
and particulars from the applicant. Ownership of the boundary wall would need to be confirmed.

CONCLUSION & RECOMMENDATION:
| concur with the report and recommendation of the Assistant Planner.
It is recommended that the applicant is advised as follows: -
The Planning Authority in considering this referral, had regard particularly to -
(a) Sections 2, 3 and 4 of the Planning and Development Act, 2000 (as amended)

(b) Articles 6, and 9 of the Planning and Development Regulations 2001 (as amended)
(c) Class 5 of the Planning and Development Regulations 2001 (as amended)
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{d} the character of the boundary treatment along the rear boundary of the site, and to the
narth and south of the site

The Planning Authority has concluded that:

(a) the removal of the existing back boundary wall and construction of a new boundary wall
conistitutes works which are development, as defined in Section 3 of the Planning and
Development Act, 2000, as amended

{b) the existing boundary wall is considered to be a structure and the removal of the existing
boundary wall would not come ‘within the scope of section 4(1)(h) of the Act, being works
involving the removal and not maintenance, improvement or other alteration of the
structure and the removal would materially affect the external appearance of the structure
so as to render its appearance inconsistent with its character and that of neighbouring
structures

{c} there is insufficient information in the referral as submitted to determine if the new
boundary wall would satisfy Class 5 of Part 1 of Schedule 2 of the Planning and development
Regulations, 2001 as amended

The Planning Authority hereby decides that the replacement of the existing back bounda ry wall with
a cavity block wall to the rear of 79 The Green, Coolroe Meadows, Ballincollig, is development and is
not exempted development.

You are advised that in accordance with Section 5(3)(a) of the Planning & Development Act 2000 as
amended where a Declaration has issued, any person issued with such-a Declaration may, on
payment to An Bord Pleanala of such fee as may be prescribed, refer a Declaration for review by the
Board within 4 weeks of the date of the issuing of the Declaration.

Yvonne Hogan

A/SEP, Development Management
Planning Department

28.10.2021

Page 3 of 3



Cork City Cauncil ~

PLANNER’S REPORT Development

: Management

Ref. R676/21 Community Culture &
Placemaking

Application type ‘Section 5 Declaration

Description Is the replacement of the existing back boundary wall with a cavity black

wall development and if so is it exempted development?

Location 79 The Gréen, Coolroe Meadows, Ballincollig, Cork.

Applicant - Robert Honohan '

Date '21/10/20_2_-1

Recommendation Is development and is not exempted development.

In this-report ‘the:Act” means the Planning and Development Act 2000 (as amended) and ‘the Regulations” means the
Planning and Pevelopment Regulations 2001 (as-amended), unless otherwise indicated.

1. Regquirements for a Section 5 Declaration
Section 5(1) of the Planning and Development Act 2000 as amended states,

5.—{1) if any question arises as to what, in any particular case, is or is not devefopment or is or is not exempted
development within the meaning of this Act, any person may, on payment of the prescribed fee, request in writing from
the relevant planning authority a declaration on that question, and that person shall provide to the planning authority
any information necessary to enable the authority to make its decision on the matter.

The requirements for making a section 5 declaration are set out in the Act.

2. The Question before the Planning Authority
In response to O2 on the application form the applicant frames the following question:

Is the replacement of the existing back boundary wall with a cavity block wall development and if so is it
exempted development?

3. Site Description
The property in question relates to a two storey semi-detached dweiling. The wall proposed to be replaced
comprises the existing rear boundary wall, made of stone and c1.5m'in height. The wall'is shared with the

adjoining neighbours and faces onto a public road ‘The Avenue’ within the estate.

It is noted that this wall is separated from and is not visible from the public road. As illustrated below.
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4. Planning History
There are no recent planning applications associated with the site, permission was originally granted for this
site under Reg. Ref. 96/4712.

There is an enforcement case in relation to this property, Ref. E8324, in relation to the removal of a rear
boundary and the construction of a shed. No decision has been made in this case.

5. Legislative Provisions

5.1 Planning and Development Act, 2000 as amended

Section 2(1),
“works” includes any act or operation of construction, excavation, demolition, extension, alteration,
repair or renewal and, in relation to a protected structure or proposed protected structure, includes any
act or operation involving the application or removal of plaster, paint, wallpaper, tiles or other material
to or from the surfaces of the interior or exterior of a structure.

Section 3(1),
In this Act, “development” means, except where the context otherwise requires, the carrying out of any
works on, in, over or under land or the making of any material change in the use of any structures or
other land.

Section 4(1)(h),
The following shall be exempted developments for the purposes of this Act....development consisting
of the carrying out of works for the maintenance, improvement or other alteration of any structure,
being works which affect only the interior of the structure or which do not materially affect the
external appearance of the structure so as to render the appearance inconsistent with the character
of the structure or of neighbouring structures
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Section 4(2),

Section 4(2) provides that the Minister may, by regulations, provide for any class of development to be
exempted development. The principal regulations made under this provision are the Planning and
Development Regulations 2001, as amended.

Section 5{1),
{See section 1 of this report)

Section 177U (9} {screening for appropriate assessment)
in deciding upon a declaration or a referral under section 5 of this Act a planning authority or the Board,
as the cose may be, shall where appropriate, conduct a screening for approprigte assessment in
accordance with the provisions of this section.

5.2 Planning and Development Reguiations, 2001 as amended

Article 6(1)

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 shall be exempt
development for the purposes of the Aét, provided that such developmert complies with the conditions and
limitations specified in column 2 of the said Part 1 opposite the mention of that class in the said column 1.

Article 9{1)
Development to which article 6 relates shall not be exempted development for the purposes of the Act —
sets out a number of restrictions.

Schedule 2, Part 1 — Exempted Development

General Classes 1 —8 describes classes of development situated within the curtilage of a house which are
exempted development, provided that such development complies with the conditions and limitations
expressed at Column 2 for each class.

6. Assessment

6.1 Development

The first issue for consideration is whether or not the matter at hand is ‘development’, which is defined in
the Act as compiising two chief components: ‘works’ and / or ‘any material change in the use of any
structures or other land’.

“Works’ is defined in section 2(1) of the Act as “the carrying out of any works on, in, over, or under land’
including ‘any act or operation of construction, excavation, demolition, extension, afteration, repair or
renewdl, and in relation to o protected structure or proposed protected structure, includes any act or
operation involving the application or removal of plaster, paint wallpaper, tiles of other material to or from
the surfaces of the interior or exterior.of a structure.”

As noted above Section 3(1) of the Planning and Development Act states that: ‘development’ means, except
where the context otherwise requires, the carrying out of works on, in, over or under land or the. making of
any materiaf change in the use of any structures or other fand.

| consider that the replacement of the wall to the rear of this property constitutes the carrying out of works
and as such it constitutes development.

6.2 Exempted Development
The nesxt issue for consideration is whether or not the proposal is exempted development.
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In this context the applicant seeks to remove the existing boundary, upon inspection appears to be made of
stone and sod and extends to the north and south to the back of neighbouring properties, as such the
replacement of said wall will involve excavation works which are not considered exempted development.

Additionally, it is considered that the nature of the proposed works are inconsistent with Section 4(1)(h) of
the Act, considering that the replacement of the existing wall would materially affect the appearance of this
boundary and would be inconsistent with the character of the adjoining properties.

Notwithstanding the above the applicant has failed to supply sufficient detail of the proposed replacement
wall in term of its height and materials.

Therefore, the proposed removal of the existing wall and its replacement with a cavity block wall does not
comply with Section 4(1)(h) and as such is not considered exempted development.

7. Environmental Assessment & Restrictions on Exemption
7.1 Screening for Environmental Impact Assessment
A number of restrictions on exemption are set out in Section 4(4) of the Act and Article 9 of the Regulations.

Having regard to the contents of Article 103 and Schedule 7 of the Planning and Development Regulations
2001, as amended it is considered that the proposed development by reason of its nature, scale and location
would not be likely to have significant effects on the environment. Accordingly, it is considered that
environmental impact assessment is not required.

7.2 Screening for Appropriate Assessment

Section 177U (9) of the Act requires planning authorities to screen applications for a section 5 declaration
for appropriate assessment. The provisions of the Habitats Directive, the Appropriate Assessment Guidelines
for Planning Authorities 2009 (revised 2010) and the Act are noted. The relevant European sites are the Cork
Harbour SPA (site code 004030) and the Great Island Channel cSAC (site code 001058). Having regard to the
location of the development site relative to these European sites and related watercourses and to the
nature and scale of the development it is considered that the development would not affect the integrity of
the European sites referred to above. Accordingly, it is considered that appropriate assessment is not
required.

8 RECOMMENDATION
In view of the above and having regard to —

e Sections 2, 3 and 4 of the Planning and Development Act 2000 (as amended), and

® Articles 6, and 9 of the Planning and Development Regulations 2001 (as amended)

It is considered that —

the replacement of the existing back boundary wall with a cavity block wall development and if so is it
exempted development?

Is development and is not exempted development.
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Deirdre Kiernan
Assistant Planner
21/10/2021
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