Our Case Number: ABP-305423-19

Planning Authority Reference Number: R529/19 An

Bord
Pleanala

Cork City Council

C/O John A Murphy, Development Management Section
Cork City Council

Anglesea Street

Cork

Co. Cork

T12 T997

Proud

Date: 77 1:%

Re: Whether the uplift of Dunnes Store convenience sales floor area from 2,574 sqm to 3,000 sgm net
by extending into the shops ground floor textile stockroom, including associated internal shop
works, is or is not development or is or is not exempted development.

Dunnes Stores Douglas Court Shopping Centre, Douglas, Co. Cork

Dear Sir/ Madam,

An order has been made by An Bord Pleanéla determining the above-mentioned referral under the
Planning and Development Acts 2000 to 2019. A copy of the order is enclosed.

In accordance with section 146(5) of the Planning and Development Act 2000, as amended, the Board
will make available for inspection and purchase at its offices the documents relating to any matter falling
to be determined by it, within 3 days following the making of its decision. The documents referred to

- shall be made available for a period of 5 years, beginning on the day that they are required to be made
available. In addition, the Board will also make available the Inspector's Report, the Board Direction and
Board Order in respect of the matter on the Board's website (www.pleanala.ie). This information is
normally made available on the list of decided cases on the website on the Wednesday following the
week in which the decision is made.

The Public Access Service for the purpose of inspection/purchase of file documentation is available on
weekdays from 9.15am to 5.30pm (including lunchtime) except on public holidays and other days on
which the office of the Board is closed.

Yours faithfully,

N

Miriam Baxter
Executive Officer

RL100n
Teil Tel (01) 858 8100
Glao Aitigil LoCall 1880 275 175
Facs _ Fax (01) 872 2684 64 Sréid’Maoilbhride 64 Marlborough Street
Laithrean Gréasain Wehsite www.pleanala.ie Baile Atha Cliath 1 Dublin 1

Riomhphost Email bord@pleanala.ie D01 va02 DO1 ve02




Bord Board Order
Pleandla ABP-305423-19

Planning and Development Acts 2000 to 2019

Planning Authority: Cork City Council

Planning Register Reference Number: R529/19

WHEREAS a question has arisen as to whether the uplift of Dunnes Stores
convenience sales floor area from 2,574 square metres to 3,000 square
metres net, by extending into the shops ground fioor textile stockroom,
including associated internal shop works at Douglas Court Shopping Centre,
Douglas, County Cork is or is not development or is oris not exempted
development:

AND WHEREAS Better Valye Unlimited Company of 46-50 South Great
Georges Street, Dublin requested a declaration on this question from Cork
City Council and the Council issued a declaration on the 20t day of August,

2019, stating that the matter was development and was not exempted
development:

AND WHEREAS Better Value Unlimited Company referred the deciaration for
review to An Bord Pleanéla on the 12" day of September, 2019:
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AND WHEREAS An Bord Pleandla, in considering this referral, had regard
particularly to —

(a) section 2(1), 3(1), and 4(1)(h) of the Planning and Development Act,
2000, as amended,

(b) articles 6(1) and 9(1) of the Planning and Development Regulations,
2001, as amended,

(c) Schedule 2 to those Regulations,
(d) the planning history of the site, and
(e) the reportof the Inspector:

AND WHEREAS An Bord Pleanala has concluded that the uplift of Dunnes
Stores convenience sales floor area from 2,574 square metres fo 3,000
square metres net, by extending into the shops ground floor textile stockroom,
including associated internal shop works, would constitute development, as it
involves works and a change of use. The change of use is considered a
material change of use that does not come within the scope of section A4(1)(h)
of the Planning and Development Act, 2000, as amended, being of a material
change in the use of land within the meaning of section 3 of that Act, and
there are no other provisions of exempted development that would apply to
the development:

NOW THEREFORE An Bord Pleandla, in exercise of the powers conferred on
it by section 5 (3) (a) of the 2000 Act, hereby decides that the uplift of Dunnes
Stores convenience sales floor area from 2,674 square metres to 3,000
square metres net by extending into the shops ground floor textile stockroom,
including associated internal shop works at Douglas Court Shopping Centre,

Douglas, County Cork is development and is not exempted development.
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Matters Considered

In making its decision, the Board had regard to those matters to which, by
virtue of the Planning and Development Acts and Regulations made
thereunder, it was required to have regard. Such matters included any
submissions and observations received by it in accordance with statutory
provisions,

TS

Terry O Niadh

Member of An Bord Pleanala
duly authorised to authenticate
the seal of the Board.

Dated this YL~\day OEYQ,U\M&,:&I 2020,
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Our Case Number: ABP-305423-19

Planning Authority Reference Number: R529/19 An
Bord
Pleanala

fﬂmhéf%} s Cathront o

Cork City Councll . :‘ f’his?’aﬁ?h Chorear

C/O John A Murphy, Development Management Section Ork City Counceil

Cork City Council

Anglesea Street 18 SEP 74

Cork 2018

Co. Cork Strategic Planning & Economic

T12 T997 | Development Directorate

Date: 17 September 2019

Re: Whether the uplift of Dunnes Store convenience sales floor area from 2,574 sgm to 3,000 sqm net
by extending into the shops ground floor textile stockroom, including associated internal shop
works, is or is not development or is or is not exempted development.

Dunnes Stores Douglas Court Shopping Centre, Douglas, Co. Cork

Dear Sir / Madam,

Enclosed is a copy of a referral under the Planning and Development Act, 2000, (as amended).

In order to comply with section 128 of the Planning and Development Act, 2000, (as amended), please
forward, within a period of 2 weeks beginning on the day on which a copy of the referral is sent to you,
copies of any information in your possession which is relevant to the referral, inciuding

(i) details of previous decisions affecting the site;

(i) any correspondence that has taken place between the person(s) issued with a declaration under
subsection (2)(a) of section 5 of the 2000 Act, (as amended), and the planning authority.

(i) the name and address of the owner of the land in question and the name of the occupier of the said
land, if different;

(iv) where no declaration was issued by you, indicate the date that the referral was due to be issued in
accordance with subsection (2) of section 5 of the 2000 Act, (as amended)

In accordance with section 1289 of the 2000 Act, (as amended), you may make submissions or
observations in writing to the Board in relation to the referral within a period of 4 weeks beginning on the
date of this letter.

Any submissions or observations received by the Board outside of that period shall not be considered
and where none have been validly received, the Board may determine the referral without further notice
to you.

Teil Tel (01) 858 8100
Glao AitiGil LoCall 1890 275 175
Facs Fax {01) 872 2684 64 Sraid Magilbhride 64 Marlborough Street
Laithredn Gréasain Website www.pleanala.ie Baile Atha Cliath 1 Dublin 1

Riomhphost Email bord@pleanala.ie D01 V902 D01 Vao2




Please quote the above referral number in any further correspondence.

Yours faithfully,

oz

Tara Doyé

Administrative Assistant
Direct Line: 01-8737145

BPRLO7
Teil Tel
Glao Aitiil LoCall
Facs Fax
l.aithrean Gréasain Website
Riomhphost Email

{01) 858 8100
1890 275 175
(01) 872 2684
www.pleanala.ie
hord@pleanala.ie

64 Srajd Maoilbhride
Baile Atha Chath 1
D01 ve02

64 Marlborough Street
Dublin 1
Dot Vo902




An
Bord
Pleanala

Planning Appeal
Check List

(Please read notes overleaf before completing)

1. The appeal must be in writing (e.g. not made by electronic means).

2. State the

name of the appellant
(not care of agent)

address of the
appellant
(not care of agent}

Better Value Unlimited Company

46-50 South Great Georges Street

3. If an agent is involved, state the -

name of the agent

address of the agent

AN BORD PLEANALA
e Olaoag- 1

VA

N

ABP-

12 SEP 2019

Fee: € QXD " Type: | LQQ;L\_Q

Time: 16 {4 By med

Planning Appeal C#éck List
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4. State the Subject Matter of the Appeal*

Brief description of the development

A dedlaration has been issued by Cork City Council (Ref: R528/19) relating to
Dunnes Stores, Douglas Court Shopping Centre. The question on which the
declaration was sought was whether the uplift in Dunnes Stores convenience
sales floor from 2,574 sqm to 3,000 sqm net by extending into the shops ground
floor textile stackroom, including associated internal shop works, is or is not
development or is or is not exempted development. The Councils decision was
that the works described was development and not exempted development.

We respecifully request that the Board reviews this declaration.

Location of the development

DUNNES STORES, DOUGLAS COURT SHOPPING CENTRE, DOUGLAS, CO. CORK,
T12 E86C

Name of planning authority

CORK CITY COUNCIL

Planning authority register reference number

R529/19  COPY-OF DECISION ENCLOSED

* Alternatively, enclose a copy of the decision of the planning authority as
the statement of the Subject Matter of the Appeal.

5. Attach, in full, the grounds of appeal and the reasons, considerations and

arguments on which they are based. (PLEASE SEE A

6. Attach the acknowledgement by the planning authority of receipt of your
submission or observations to that authority in respect of the planning
application, the subject of this appeal. (Not applicable where the appellant
is the applicant).(N/A)

7. Enclose / Pay the correct fee for the appeal and, if requesting an oral

hearing of same, the fee for that request see “Guide to Fees Payable”

under heading of Making an Appeal on Home Page of this website for

k’

current fees. (CORRECT FEE ENCLOSED] AN BORD PLEANALA |

8. Ensure that the appeal is received by the Board in the correct manner

and in time./ {2 SEP 2019
LTR DATED e FROM

Planning Appeal Check List LDG- PEyE 7 or S
ABP- — ’




The Secretary

An Bord Pleanala

44 Marlborough Street
Dublin 1

DO1v902

12 September 2019

Dear Secretary

RE: SECTION 5 REFERRAL RELATING TO DUNNES STORES, DOUGLAS COURT SHOPPING
CENTRE, DOUGLAS, CO. CORK

We, Better Value Unlimited Company, in accordance with Section 5 (3}{a) of the
Planning and Development Act 2000 {aos amended) wish ta refer the enclosed Section
5 Declaration {R529/19) issued by Cork City Council Planning Authority on 20/08/2017
to the Board for review.

The purpose of this referraiis to seek the Boards determination as io:-

“Whether the upliff of Dunnes Sfore convenience sales floor area from 2,574 sgm to
3,000 sgm net by extending info the shops ground floor texfile stockroom, including
associated internal shop works, is or is not development or is or is not exempted
development".

It is our opinion that the shop unit in its enfirety forms a single planning unit with
permitted and unrestricted shop use. We are also of the view that the part use of the
planning units textile stockroom for convenience sales does result in a materiail
change of use and that any internal works required to extend the shops convenience
floor area would not constitute development for the purpose of the Planning and
development Act, 2000 {as amended).

DOCUMENTS ENCLOSED:

¢ The correct fee - €220.00

o Site location plan x 1

o Site layout plan x |

s  Ground floor plan (existing & proposed store layouis} x 1
» First floor Plan (existing & proposed store layouts) x 1

» Copy of the Councils Declaration & Planning Rapacd

AN BORD PLEANALA

The case for exemption outlined below.

12 SEP 2015

Page | 1
Section 5 Declaration Referal LTROATED o FROM
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SITE CONTEXT

Douglas Court Shopping Centre

The subject site is located within Douglas Court Shopping Centre. The shopping centre
has over 50 units and a large surface level car park comprising approximately 890
parking space. Existing fenants include Dunnes Stores, Next, Kilkenny, Peter Maik,

Gerard, Boots, Dealz, and Sam McCauleys, Cummins Sporis. The Shopping Centre
openedin 1990.

Fig 1.0 - Shopping Cenfre Layout (For lllustratfive Purposes)
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Dunnes Stores Shop Unit

Dunnes Stores has been trading from Douglas Court Shopping Centre for over 28
years. The shops primary use is the sale of retail goods (convenience and comporlson
goods) to the public.

Table 1.0 - Dunnes Stores Floor Schedule_

FIOOf Areas

GF Net , .
GF Storage 620 576
FF Storage 567 468 87
Total 3,761 3,797 S
% e /,
Access to the Dunnes Stores shop unit is via Shopping Ce r@enclosed("ﬁcl[/’
,F’c: e

Section 5 Declaration Referral
September20i9



Planning Reg. Ref: $/1823/84 — Parent Planning Consent

On the 25 August 1986, planning permission was granted for a new shopping centre
complex. The shopping centre was subject to 10no. condition none of which restricts
Dunnes Stores shop use or net sales area (copy of decision attached at Appendix 1).

Cork County Development Plan 2014-2020
Deuglas is a designated District Centre in the Retail Network/Hierarchy.

Metropolitan Cork Joint Retail Strategy 2015

District centres as per the Joint Retail Strategy are generally comprised by a large
convenience/comparison anchor, a range of comparison outlets, local retail services,
ancillary specialists convenience outlets and community and social facilities.

Ballincollig Carrigaline Electoral Municipal District Local Area Plan, 2017

The shopping Centfre has a Town Centre Zoning. Appropriate uses could include
offices, refail, retail services (restaurants, public houses etc.) leisure/recreational
facility, community buildings and cultural uses.

RELEVANT LEGISLATION

Planning and Development Act, 2000 (as amended)

Section 3 (1) of the Planning and Development Act 2000 (as amended) defines
development as "...any works on, in, over or under land or fhe making of any material
change in the use of any structures or other land.”

Section 4 (1} (a) - (1) sets out what is exempted development for the purposes of this
Act and includes (h) 'development consisting of the carrying out of works for the
maintenance, improvement or other alteration of any structure, being works which
affect only the interior of the structure or which do not materially affect the external
appearance of the structure so as fo render the appearance inconsistent with the
character of the structure or of neighbouring structures.'

Secfion 4 (2) provides for the making of Regulations. The main Reguiations are the
Pianning and Development Regulations, 2001.

!
PP,

AN BORD PLEANALA,

12 SEP 2013

: LTR DATED FRege_| 3
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September 2019 LDG-
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Planning and Development Regulations, 2001 (as amended)

Atlicle § (1), Part 2 provides inferpretafions for the purposes of exempted
development. The following is relevant to this case:

“shop” means a sfructure used for any or all of the following purposes, where the sale,
display or service is principally to visiting members of the pubfic—

(a) for the retail sale of goods,

[b] as a post office,

[c) for the sale of fickefs or as a travel agency,

(d] for the sale of sandwiches or other food for consumption off the premises, where
the sale of such food is subsidiary to the main retail use,

(e} for hairdressing,

(f} for the display of goods for sale,’

(g) for the hiring out of domestic or personal goods or articles,

(h) as a launderette or dry cleaners,

(i) for the reception of goods to be washed, cleaned or repaired,

but does not include any use associated with the provision of funeral services or as a
funeral home, or as a hotel, a restaurant or a public house, or for the sale of hot food
for consumption off the premises, except under paragraph (d) above, or any use fo
which class 2 or 3 of Part 4 of Schedule 2 applies.

Afticle 10 (1} relafing to changes of use states as follows:

“Development which consists of a change of use within any one of the classes of use
specified in Part 4 of Schedule 2, shall be exempted development for the purposes of
the Act, provided that the development, if carried out would not—

(a) involve the camying out of any works other than works which are exempted
development,

(b} contravene a condition attached fo a permission under the Act,

(c) be inconsistent with any use specified or included in such a permission,

or

(d] be a development where the existing use is an unauthorised use, save where such
change of use consists of the resumpfion of a use which is not unauthorised and which
has not been abandoned.”

Article 10 (2) (a) further states that a use which is ordinarily incidental fo any use
specified i in Pon‘ 4 of Schedu!e s nof excluded from fhcn‘ use as an P

Section 5 Declarafion Referral
September 2019



Change of Use

Having regard to the shops extant permission and having regard to the planning
definition of a ‘shop’ provided under Ariicle 5(1), it is our opinion that the Dunnes
Stores shop unit comprising of sales & ancillary shop stockrooms constifutes a single
planning unit, with a permitted and unrestricied shop use. Given the textile stockroom
functionally relates to the shops primary use, it is our contention that ne change of use
takes place and therefore no development occurs.

However, should the Baord conclude that a change of use occurs we respectfully
contend that the change of use is not a material change to constifute development
for the purposes of the Act.

Material Change of Use

For a change of use to fall within the definition of development, provided for under
the Act, the change of use must be ‘material’.

For a change of use to be mafterial, it must signhificantly dlter the character of the
property and the change must impact on the proper planning and susiainable
development of the area in a way that differs from the previously established use,

Shop Character

Convenience and comparison goods have been sold from the shop for over 28 years.
¥ is our opinion that the use of the shops ground floor texfile stockroom for
convenience sales would not materially impact on the shops character as the shops
primary use will coniinue to be the sale of retail goods to the public.

Proper Planning & Sustainable Development considerations

The shop unit is located on lands zoned Town Centre were retail uses (convenience &
comparison} are deemed appropriate. Douglas is designated as a disfrict centre in
the retail hierarchy, and district cenfres generally comprise of a large
convenience/comparison anchor stores. The car parking standard set out in the
County Development plan relate to maximum standards and are calculated on gross
floor area. As the gross floor area of the Dunnes Stores shop does not change no
addifional car parking is deemed required. Nonetheless, we contend that the
shopping centre site is well catered for in terms of surface level parking (approx. 890
parking spaces). Likewise, having regard to the shops current use and having regard
to the sites fown centre location we do not consider the proposal will give rise to
additional fraffic movements, which would constitute a material impact.

Therefore, it is our opinion, the proposed SMWHEHORERYE AdhSenten L sales area
2,574 sgm 1o 3,000 sgm, by using pagt of the shops existing textile stockfoom, would
not frigger the need to take account pf planning considerations that differ from those

pertaining to the consideration of fihe plannin C ns under ich Dunnes
Stores shop unit was originally permitted ? é] %EHB 3-8%

LTH DATED FROM :

LDG- ;7

ABP- . fage |o
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Internal Shop Works

‘Works' for the purposes of the Act includes any act or operation of constryction,
excavation, demolition, extension, alteration, repair or renewal.

The main elements involved in extending the shops convenience sales floor area will
include:-

o Laying of new floor covering:

e Painting;

¢ New lighting and

s Provision of Shop fixtures and fittings (e.g. gondola shelving)

As we consider the above works to be of a minor natfure (particularly in proportion to
the overall size of the Dunnes Stores shop unit) we respectfully but forward the case
that the extension of Dunnes Siores convenience sales area does not come within the
definition of ‘works' and, therefore, does not constitute development for the purpose
of the Act.

Nonetheless, we contend that any internal modifications to the physical fabric of the
shop, in respect to the proposal, constitute exempted development by reason of the
operation of Section 4(1)(h) of the Act.

We respectfully put forward the case that the uplift in the shops convenience sales
area from 2,574 sgm to 3,000 sgm does not constitute a material change of use (i.e.
not developmeni} and that any associated internal shop works would not constitute
development for the purpose of the Planning and development Act 2000 (as
amended).

If further information is required 1o assist in the Declaration assessment, we will be

happy to respond accordingly.

Yours faithfully

Patrick O'Neill

Property Department

46-50 South Great Georges Street
Dublin 2

Direct Dial: 01 6112766

Section 5 Deciaration Referrai
September 2019



Section 5 Deciaration Referral
September 201¢

AN BORD PLEANALA

12 SEP 2019
LTR DATED __ FROM
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ORDER MO,

SUBJECT ¢

ORDER:

CoR¥ COUNTY COUNCTL

}'j'f‘p/}/las(,-

Application Reég., Raf. No. 5/1823/86

for Shopping complex locluding Banks and OFfficen

Permimgion

n
o
Lat

at Dowglas
Permiodion is hereby GRANTED, subject to the

provision of Suyb-Secticns 5 4 1 of Jection o6 Sf the
Local Government (pPlanningy and _evelapment) A-t, L3563,
Lo

Douglas Develapments Ltd.,

o L .
c/0 Felly Barry & Assocs,,
of St. Patrick's House, Lower Road, Cork —
far Shopping complex fncluding Bankd and Officaes
at Douglas
in accordance with the (lans and partiz:lirs sgcmitrved
sy the applicant on 9th July 1986 a3 anernded
on 5.8.1986 _ snd zibierz ta the

ry

Ccnditions {10 Ho.} ge Tutoun tios sohedule attached nereto.

The XXFWIPHEXRPHEWLALER PrrmLss 1 >o0tiooomnsat 15 £5 be jranted
subjecr to the said conditlons, provided n3 smpeal is made

Lo an Bord Pleanala, within the stan . tory sime fur the

making @f such appeals,

u

AN BORD P@&Mm%n MANAGER

v is :;»'daj o £ Rugusf 1986

12 SEP 2019
LTR DATED FROM
LDG-
ABP-
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SUHLED G L
——

Reference No, in Planning
Register S/1R21/86

Hulirrrodg g o, oior No.

e.b, gi7u3§,f2336

Column | - Conditian

Column 2 — Reason

Provided that:

(1) Boundary landacaping .hall be

(2)

(3)

(4)

(5)

a8 Apecifiad at 1,5 intervals
for all the Northern, Eaatern
and Southern boundaries,

except for s gap at che Sout}=
eastern cormer of gire te allow
a 1, 8m wide pedestring Iink ¢o
lands ouraide the gire
boundariag,

Standaerd decnrative, dociduaugy
Erees shall be planted fop

tvery notation X, shown on

site layout plan by the Council’a
Engineer, in the plazza and frone
Breen verge area and the plazza
Bhall be providen with rateed
feating and shrub beds, as notpd
Y on mame ajte leyout plan,

Car park tree piancing, ay
Specified. shall include at

Yeast | na, tree 1 wach terming)
shrub bed,

Car park flopd lighting shaii be
to the aatidafaction of the
Counedl’s Enginear and shall,

1€ consideped hecessary, he
altered, cowlpd or otherwipe
thanged to the Council'g
aatiafaction,

No aigng, logos or other
adverciainp fenturea othar than
those ahown o the slevaciuyal
drawings a1d at that gize shall
be erectad or placed on site
save with the Brant of x ey
Permigaion,

In the intervety of vinual
amenley and tg brovide )y
pedantelan aceaye po the
resident{al avens to the
South-east oy vite,

In the interests of vigual
amenlty,

In the mterenty nr viqunl
amenfty.

In the intereacg of rond
safety,

In the intereaty of nrderly
developmant and viauyl
amenfty,




SCHEDULE

Referc;ncc No. in Planning Ref
Register pcuerrcd to 1n ?rder No.

SY AR AN Pame 2

Column 1 — Condition Column 2 — Reazon

(6y ii- WLovatomer ghalls i

1
£y var!Te the Blees [ag Ta nany the coroylbug
Catbar iy [oowritduy of the st of the deeloprent In i
date -t eeniepermer ol the nernrdance with tha terme ;
shove bopment sal ennditlons of ;

thia perminrion.

Ry i oeempletion of the
development, certify in
writlng te the Flanning
Autharity that the
duvoloprent has bean
completed fa ncocordance
with the terms and
enwfitions of this
permission.

{7y The developer shall dl-play To facllitate the
{i & promivent poesition on the fnepectton by {ntercated
alte during the course of the parties nf permlsafon , plans
duve Lapaent and drawings.

{4 A copy of thia permisslon
tneluding the conditionn
atrached thercto

AlD

(b} A notlce to the elfect that
the plans and drawings
referred to in thls permiasion
are available on site for
inspectlon during working
hours by Interested parcies.

Contdeavre

ANIBORD MLEAiALA

12 SEP 2018

LTROATED . Frow
LDG- —
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SCHEDULE

Reference No. in Flanning
Register —~SFRrTET— Page 3

Referred to 1n Order No.
B,D. /

Colurmn 1 ~ Condition

Column 2 ~ Resgon

Before the development 1is
commented the developer shall
pav to Cark Countv Uotmeil a sum
of monev cquivalent to the value
of €16,4%0 at the time of decision
to grant Permiasion; updnted

in acenrdance with the Consumey
Price Iudex ta the value
pertaining at the time af
pavment towards che nepend{ruge
tnourred By the Caunsldl in the
development of publie water
supply facilities which have
facilitnted the proposed
development,

Before the development 1is
commenced the developer shall

pay te Cork County Council a stm
of monev equivalent to the value
-af L14,R50 at the time of decision
to grant Permisslion, updated

in accordance with the Consumer
Price Index to the value
pertaining at the rime of
payment townrds the expenditure
incurred by the Council {a the
development of publlic acwane
disposn] Taeflit {es which have
facil{rated the proposed development,

Bofora the development 1R
compenced the developer shdll

. pay to Cork Cemtv Council & sum

of hmoney equivalent to the value
of £9,000 at che time of decislon
to grant Perminsion. updated

in accordance with the Consumer
Price Index to the valoe
pertaining at the time of

payment towards the expenditure
fneurred by the Council in the
carrying out of romd traffic
managemant works which have
facilitated the propoaed development.

It 1s congidered
approprinte that

the developer should
contribute towards the
expenditure incurred by
the Council {p providing

" thlg wervice whieh hns

factiitated the proposed
develnpmant.

Tt i conshile rad
appropriate that

the developer should
gontribute towards the
expendirure {ncurred by
the Council in providing
this sevvice which has
facliitarted che propeacd
develonpment.

1t {a cansidered
appropriaste that

the davelnper should
cantribute rowards the
expenditure incurred by
the Courcil ir providienm
this scrvice which haa
facilicated the propoued
development.




Combhairle Cathrach Chorecai
Cork City Council

Halla na Cathrach, Corcaigh - City Hall, Cork - T12 7997

Patrick O’ Neil

Property Department

46-50 South Great Georges Street
Dublin 2

20/08/2019

RE: Section 5 Declaration R529/1% Dunnes Stores Douglas Court
Shopping Centre

A Chara,

With reference to your request for a Section 5 Declaration at the above named property, 1
wish to advise as follows:

Having regard to:

{a) Sections 2, 3 and 4 of the Planning and Development Act, 2000, as amended, and

(b) Articles.5, 6 and 10 of the Planning and Development Regulations, 2001 and Class
14 of Part 1 of the said regulations.

The proposed development is considered to be Development and Not Exempted
Development.

Yours faithfully, AN BORD PLEANALA

, 2 SEP 2019
£ ! |

Paul Hartnett {TRDATED _______ FROM
Assistant Staff Officer LDG-
Development Management Section ARP-

Community, Culture and Placemaking Directorate
Cork City Council




Cork City
Councij

PLANNER'S REPORT :
Ref. R 529/19 ggi?;inity
and

Application type Section 5 Declaration
Description '

works, is or s not development or is or is pot
exempted development,

Location Dunnes Stores, Douglas Court Shopping Centre,
Douglas, co. Cork, T12 E86C

Applicant Better Vajue Unlimited Company

1.0 REQUIREMENTS FOR A SECTION 5 DECLARATION APPLICATION
Section 5(1) of the Planning ang Development Act 2000 as amended states,

5.—~(1) If NV question arises as to what. in any particular case, is or is nort

fers to the Planning ang Development A Ct 2000 (ag amended)
r

S to the Planning ane Development Re Julations 20@12( oEP 2018

LTR DATED FROM

AN BORD PLEANALA
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4.0 RELEVANT PLANNING HISTORY
$/18323/86 (Cork County Council) PL4/5/72295 (An Bord Pleanéla) -

Planning permission was granted by An Bord Pleandla shopping centre complex including
banks and offices, following third party appeal. This permission was subject to &no.
conditions. Condition 1 is considered refevant to this section 5 application:

Condition 1
"The proposed development shall be reduced in size and altered to ensure that: -

(2) The net area to be allocated for retail sales and services shafl be
reduced from the 116,232 square féet (approximately) shown on the
drawings submitted with the application, to arn area of not mare than
90,000 square feet of with a maximum of 50% shall be alfocated to
"comparison goods”.

{b) The car parking layout for the devefopment shall be re-arranged $o as
to exclude parking at 90 along the service road. 45 parking should also
be excluded except in very limited number of cases.

Prior to the commencement of development detailed plans and particulars setting
out proposals to meet the above outlined conditions, including any necessary
changes in layout and location, shall be submitted to the planning authority for
approval. '

Reason: To achieve a level of development consistent with the proper planning
and development of the area and to provide off street car parking facilities and
service areas consistent with needs, safety and converiience.”

10/4256 (Cork County Council) PL 04.237415 (An Bord Pleanala)

Planning permission was grantad for the. construction of a part single, part two-storey
extension to the north, & first floor extenslon to the east of the existing anchor retail
store; modification & extension to the existing. surface car park, construction of an
additional left-only slip road entrance north west of the existing roundabout, the removai
of the existing roundabout & the construction of a new sighalised traffic control junction
incorporating pedestrian phases, replacing 2 existing unconnected pedestrian crossings,
the constructlon of a new left-only exit to the south of the existing roundabout, & related
road improvement works including road widenirig, lane improvements, the provision of a
cycle lane route, pedestrian footpath improvement works & associated signage &
landscaping.

The subject development included an extension to the existing anchor retail store
{Dunnes Stores) comprising 3,971 m2 dross floor area. extension is located on the
northern (rear) elevation of the existing building. The extension is over two levels,
ground floor plus mezzanine and comprises 763 m2 of additional convenierice floor area
and 3,208 m2 of comparison floor area.

The subject application was accompanied by a retail impact assessment.

5.0 RELEVANT LEGISLATION AND PLANNING POLICY
Planning and Development Act, 2000, as amended:

Section 2(1) of the Act defined “works” as follows:

“structure” means any building, structure, excavati b1, O%AO%QBE gﬁch‘%@ﬂﬁéLA

or made on, in or under any land, or any part of a btructure so defined, and —
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(a) where the context so admits, includes. the land on, in or under which
the structure is situate, and

(b) in relation to a protected structure or proposed protected structure,
includes -

(i} the interior of the structure,
(i} the land lying within the cartilage of the structure,

(it} any other structures lying within the cartilage and their
interiors, and

(iv) all fixture and features which form part of the interior or
exterior of any structure or structures referred to in subparagraph

(i) or (ii).

*works” includes any act or operation of construction, excavation, demolition,
éxtension, alteration, repair or renewal and, in relation to a protected structure or
proposed protected structure, includes any act or operation involving the
application or removal of plaster, paint, wallpaper, tiles or other material to or
from the surfaces. of the interior or exterior of a structure.

“afteration” includes—
(a} plastering or painting or the removal of plaster or stucce; or

(b) the replacement of a door, window or roef, that materially alters the
external appearance of a structure so as to render the appearance
inconsistent with the character of the structure or neighbouring structures:

Section 3(1) of the Planning and Development Act; 2000, as amended, states as foilows:

"Development” in this Act means, except where the context otherwise requires,
the carrying out of any works on, in, over or under land or the making of any
material change in use of any. structures or other fand.

Section 4(1) The following shall be exempted developments for the purposes of this

Act—

(h) developmient consisting of the carrying out of works for the maintenance,
improvement or other alteration of any structure; being works which affect only
the Interior of the structure or which do not materially affect the external
appearance of the structure so as to render the appearance inconsistent with the
character of the structure or of neighbouring structures;

(7} development consisting of the use of any structure or other land within the
curtifage of a house for any purpose incidental to the enjoyment of the house as
such;

Planning and Development Regulations, 2001, as amended:
Class 14 of Part 1 of Schedule 2 of the Regulations provides exemptions in the case of
specified changes of use. However, no change of use listed therein is considered relevant

to this Section 5.

AN BORD PLEANALA

Part 4 of the same Schiedule provides for exemptions Wwithin specified classes of use.
However, no exemptions specified therein are considefed relevant to this Section 5.

Part 2 Article 9 states that: i 2 SEP 2019
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(1) Development to which article 6 relates shall ngt be exempted development for the
purposes of the Act—
(a) if the carrying out of such development would—
(i) contravene a condition attached to a permission under the Act or be
inconsistent with any use specified in a permission under the Act,

Guidelines for Planning Authorities Retail Planning (April 2012)

The following definitions as outlined in the Retail Planning Guidelines (Annex 1) are
considered relevant to this section 5:

“Although there is a trend for “scrambled merchandising” whereby some retail

businesses sell both convenience goods and comparison goods, greater definitional
clarity is obtained by adopting a doods-based retail classification. Retail goods categories
can be divided into convenience goods and comparison goods as follows:

° Canvenience Goods: - foad;
- alcoholic and non-alcoholic beverages;
-~ tobacco;
- non-durable household goods;

e Comparison Goods: - clothing and footwear;

- furniture, furnishings and household equipment (excluding
non-durable household goods);
- medical and pharmaceutics/ products, therapeutic
appliances and equipment;
- educational and recreation equipment and accessories;
- books, newspapers and magazines;
- goods for personal care;
- goods not elsewhere classified;
- bulky goods
- Goods generally sold from retail warehouses where
DIY goods or goods such as flatpack furniture are of
such size that they would normally be taken away by
car and not be portable by customers travelling by
faot, cycle or bus, or that large floorspace would be
required to display them e.g. - repair and
maintenance materials;
- furniture and furnishings;
- carpets and other floor coverings;
- household appliances;
- tools and equipment for the house and garden;
- bulky nursery furniture and equipment including
perarnbulators;
- bulky pet products such as kennels and aquariums;
- audio-visual; photographic and information
processing equipment;
- catalogue shops and other buiky durables for
recreation and feisure.”

Section 2.4.1 outlined the following Convenience retail floorspace caps:

-4,000 M2 in thé four Dublin local authority areas (i.p. Dullicy Gi FhSeuk

Dublin and Ddn Laoghaire-Rathdown County Counci
- 3,500 M2 in the four other main cities of Cork, Lii
Waterford; and
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- 3,000 M2 in the remainder of the State (i.e. those areas dutside of the four
Dublin local authority areas, and the cities of Cork, Limerick/Shannon, Galway
and Waterford.

These floorspace caps apply to new retail stores or extensions to existing stores
which will result in-an aggregate increase in the net retai floorspace of the
convenience element of such retail storss. In this regard, while some stores may
retail cenvenience goods only, in other cases, stofes may retail conveniance and
comparison goods. In these mixed comparison/convenience retalling stores
described above, there is therefore no cap on the amount of non-grocery or
comparison space delineated for the refevant store, for example on the planning
application drawings.

Cork County Development Plan 2014-2020

The main policy considerations in relation to retail are set out in Chapter 7 Town Centres
and Retail in the Cork County Development Plan. The following objectives are considerad
pertinence to this Section 5 application.

7.7 Requirement for Future Retajl — Metropolitan Area

7.7.1 The retail quantum’s agreed between City and County for the Metropolitan
Area to 2022 are set out in Table 7.2 with the background information and detail
in relation to quantum’s set out in the Metropolitan Retail study.

7. 7.2 The reguireément for additional floorspace is predicated on a number of
factors including population growth, economic buoyancy and rising consumer
demand. The Plan recognises and reflects prevailing circumstances underpinning
floorspace projections and shall adopt a pragmatic approach where it is evident
that changes have occurred

Convenience Distribution - Metropolfitan Area _
7.7.3 In relation to Convenjence floorspace within the Metropolitan Area the
distribution will be in accordance with planned population growth.

7.7.7 In line with the approach in the Metropolitan Strategy, development of
comparison retail floorspace within the Small Metropolitan Towns will be limited
over the period of the strategy to small scale and localised provision
commensurate with the population targets for each centre.

20,201
{City and
Siburhan -
Ceritres '
including

Douglas and
Ballyvalane)




6.0 ENVIRONMENTAL ASSESSMENT
Section 4 (4) of the Planning and Development Act (as amended) sets out that:

"Notwithstanding paragraphs (a), (i), (ia) and (I) of subsection (1) and any
regufations under subsection (2), development shall not be exempted
development if an environmental impact assessment or .an appropriate
assessment of the development is required.”

Environmental Impact Assessment

Pursuant te Article 103{1) of tHe Planning and Development requlations 2001 as
amended, having regard to the nature and scale of the preposed development and
following a preliminary examination of the nature, size and location of the development,
it is considered that there is no real likelihood of sngmﬁcant effects.on the environiment
and it is consequently concluded that EIA is not required.

Appropriate Assessment

The relevant European sites are the Cork Harbour SPA (Site Gode 004030) and the Great
Island Channel ¢SAC (site code 001058). Having regard to its nature, scale and location
it is cansidered that the proposed development would not affect the integrity of the sites
referred to. Accordingly it is considered that a Natura impact statement for the purposes
of Article 6 of the Habitats Directive is not required to be submitted.

7.0 PLANNING ASSESSMENT

Is or is not development

Section 3(1) of the Planning and Development Act, 2000 defines “development” as
meaning, except where the context otherwise requires, the carrying out of any works on,
in, over or under land or the making of any material change in the use of any structures
or other land. I consider the issue of materiality later in this assessment.

Is or is not exempted development

The applicant hoids in their accompanying planning statement/cover letter that it is their
opinion that no material change of use occurs and that any internal works required to
create the new convenience shop floor would not constitute development for-the purpose
of the Planning and Development Act 2000 (as amended).

I concur with the applicant that the test of whether the subject works are exempted
development or not is balanced on the consideratien of materially, and it is on this basis
that the following assessment is outlined.

In the case of Galway County Council v. Lackagh Rock Limited, Barron J. held that in
order “to test whether or not the uses are materially different, ;t seems to me that what
should be looked at are the matters which the planning authority would tdke into
account in the event of a planning application being made, either for the use on the
appointed day or for the present use. If the matters are materfally different, then the
nature of the use must be materially different”.

The scale of the existing convenience sales fioor area is- 2,574sq.m. The applicant is
seeking a declaration on the increase of sale convenience sales floor area to 3,000sq.m.
I note that the net convenience are has already increased by 70sq.m since the making of
planning application 10/4256 (Cork County Council) PL 04. 237415 {An Bord Pleanala).

This is noted on the basis that the Section 5 drawings r.to those
submitted in 2010, having particular regard to drawinds DS m 2}5%‘&%@“;“
Ground Floor and PL1-S-013 Existing Ground Floor Layjout: Iny p icular [ nofe
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anchor tenant has now incorporated a former corridor area into the net convenience area
comprising 70sq.m.

I am of the view that the characteristics of the proposed internal works could be carried
out in a very simple manner which render it consistent with the existing character of the
structure and neighbouring structures having regard to Secticn 4{1)(h).

However, the impact of this alteration and expansion of an existing retail unit into the
existing storage area would result in up to a 17% increase in convenience retail floor
space. Which presents material consideration outside the scope of Section 4(1){h).

While the scale of the proposed convenience floorspace observes the 3,000sq.m cap for
supermarkets outside of the city of Cork (as at the time of adoption of the cap) as per
the Retail Planning Guidelines, the consideration of the implications of same would
warrant review,

Having regard to the associated increase of 17% of conveniencé shopping floor, it is
considered that this gives rise to the opportunity for a planning assessment of the
implications for traffic, car parking and the retail impacts in the wider area. It is similarly
evident that the proposed increase in both convenience and comparison floor space as
proposed under 10/4256 (Cork County Council) / PL 04.237415 (An Bord Pleanala),
although also relating to a physical extension together with floor space increases,
included the provision of additional car parking and traffic layout works. Similarly the
increase of convenience floor space in this instance warranted material consideration of
planning policy having particular regard to the spatial distribution of retailing within the
metropalitan area of Cork. T am of the view that similar considerations are necessitated
by the question raised In this Section 5 application.

I therefore consider that the extension of convenience shopping into storage space is a
material alteration and would not be exempted developmeant.

8.0 RECOMMENDATION

Having regard to:

(a) Sections 2, 3 and 4 of the Planning and Development Act, 2000, as amended,
and

(b) Articles 5, 6 and 10 of the Planning and Development Regulations, 2001 and
Class 14 of Part 1 of the said regulations.

The proposed development is considered to be development and not exempted
development,

Xf:‘M(Z’;}W\A{ Peead. Huen Toaten e Sa, SEP

Stdn McCarthy sl |99 €
Assistant Planner S { i\d g lzata
nd-Rlacemaking } _

Culture Community a
19/08/2019




Comhairle Cathrach Chorcai
Cork City Council

Halla na Cathrach, Corcaigh - City Hall, Cork - T12 T997

Patrick O’Neil

Property Department

46-50 South Great Georges Street
Dublin 2

20/08/2019

RE:  Section 5§ Declaration _R529/19 Dunnes Stores Douglas Court
Shopping Centre

A Chara,

With reference to your request for a Section 5 Declaration at the above named property, 1
wish to advise as follows:

Having regard to:

(a) Sections 2, 3 and 4 of the Planning and Development Act, 2000, as amended, and

(b) Articles 5, 6 and 10 of the Planning and Development Regulations, 2001 and Class
14 of Part 1 of the said regulations.

The proposed development is considered to be Development and Not Exempted
Development.

Yours faithfully,

Paul Hartnett
Assistant Staff Officer
Development Management Section

Community, Culture and Placemaking Directorate
Cork City Council

We are Cork.




LUMHAIRLE CATHRACH CHORCAI
CORK CITY COUNCIL

Strategic Planning & Economic Development Directorate, R-Phost/E-Mail planning@corkcity.ie
Cork City Council, City Hall, Anglesea Street, Cork. Fon/Tel: 021-4924564/4321

Lionra/Web: www.corkcity.ie

under Section 5 of the Planr ing &

1. POSTAL ADDRESS OF LAND OR STRUCTURE FOR WHICH DECLARATION iS SOUGHT
DUNNES STORES, DOUGLAS COURT SHOPPING CENTRE, DOUGLAS, CO. CORK, T12 E86C

2. QUESTION/ DECLARATION DETAILS

PLEASE STATE THE SPECIFIC QUESTION FOR WHICH A DECLARATION IS SOUGHT:

sample Questign: Is the construction of a shed at No 1 Wall St, Cork development and if so, is it
exempted development?

Note: only works listed and described under this section will be assessed under the section 5 declaration,
WHETHER THE UPLIFT OF DUNNES STORES CONVENIENCE SALES FLOOR FROM 2,574 QM
TO 3,000 SQM NET BY EXTENDING INTO THE SHOPS GROUND FLOOR TEXTILE STOCKROOM,

INCLUDING ASSOCIATED INTERNAL SHOP WORKS, iS OR IS NOT DEVELOPMENT OR IS OR IS NOT
EXEMPTED DEVELOPMENT.

ADDITIONAL DETAILS REGARDING QUESTION/ WORKS/ DEVELOPMENT:
(Use additional sheets if required).

SEE ATTACHED COVER LETTER
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3. APPLICATION DETAILS

Answer the following if applicable. Note: Floor areas are measured from the inside of the external walls and
should be indicated in square meters (sq. M)

7,558 SMQ GROSS
Yes D No D

If yes, please provide floor areas. (sqm)

N/A

Existing/ previous use (please circle) Proposed/existing use (please circle)

SHOP STOCKROOM SHOP SALES FLOOR

4. APPLICANT/ CONTACT DETAILS

BETTER VALUE UNLIMITED COMPNAY

48-50 SOUTH GREAT GEORGES STREET, DUBLIN 2

Name: PATRICK O'NEILL

Address: 45-50 SOUTH GREAT GEORGES STREET,
DUBLIN 2

E-mail address:

A. Owner \/ B. Other

20f3
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v. 1/ We confirm that the information contained in the application is true and accurate:

—77 il

23(c3(2C18

Date:

-----------------------------------------------------------------------------------------------------------------------------------------------

ADVISORY NOTES:

The application must be accompanied by the required fee of €80

The application should be accompanied by a site location map which is based on the Ordnance Survey map
for the area, is a scale not less than 1:1000 and it shall clearly identify the site in question.

Sufficient information should be submitted to enable the Planning Authority to make a decision. If applicable,
any plans submitted should be to scale and based on an accurate survey of the lands/structure in question.

The application should be sent to the following address:

The Development Management Section, Strategic Planning & Economic Development
Directorate, Cork City Council, City Hall, Anglesea Street, Cork.

¢  The Planning Authority may require further information to be submitted to enable the authority to issue
the declaration.

®  The Planning Authority may request other person(s) other than the applicant to submit information on the
question which has arisen and on which the declaration is sought.

*  Any person issued with a declaration may on payment to An Bord Pleandla refer a declaration for Teview
by the Board within 4 weceks of the date of the issuing of the declaration,

* In the event that no declaration is issued by the Planning Authority, any person who made a request may
on payment to the Board of such a fee as may be prescribed, refer the question for decision to the Board
within 4 weeks of the date that a declaration was due to be issued by the Planning Authority.

The application form and advisory notes are non-statutory documents prepared by Cork City Council for the
purpose of advising as to the type information is normally required to enable the Planning Authority to issue a
declaration under Section 5. This document does not purport to be a legal interpretation of the statutory
legislation nor does it state to be a legal requirement under the Planning and Development Act 2000 as
amended, or Planning and Development Regulations 2001 as amended.

DATA PROTECTION
The use of the personal details of planning applicants, including for marketing purposes, may

be unlawful under the Data Protection Act 1988-2003 and may result in action by the Data
Protection Commissioner against the sender, including prosecution
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Cork City

Council
PLANNER'S REPORT

Culture
Ref. R529/19 Community

and

Placemaking

Application type Section 5 Declaration

Description The question on which the Declaration is sought is
whether the uplift of Dunnes Stores Convenience
Sales Floor From 2,574sqm. to 3,000sq.m net by
extending into the shops ground floor textile
stockroom, including associated internal shop
works, is or is not development or is or is not
exempted development.

Location Dunnes Stores, Douglas Court Shopping Centre,
Douglas, Co. Cork, T12 E86C
Applicant Better Value Unlimited Company

1.0 REQUIREMENTS FOR A SECTION 5 DECLARATION APPLICATION
Section 5(1) of the Planning and Development Act 2000 as amended states,

5.—(1) If any question arises as to what, in any particular case, is or is not
development or is or is not exempted development within the meaning of this Act,
any person may, on payment of the prescribed fee, request in writing from the
relevant planning authority a declaration on that question, and that person shall
provide to the planning authority any information necessary to enable the authority
to make its decision on the matter.?

2.0 THE QUESTION BEFORE THE PLANNING AUTHORITY

The question on which the Declaration is sought is whether the uplift of Dunnes Stores
Convenience Sales Floor From 2,574sgm. to 3,000sq.m net by extending into the shops
ground floor textile stockroom, including associated internal shop works, is or is not
development or is or is not exempted development.

3.0 SITE LOCATION AND DESCRIPTION

The subject site comprises an anchor unit within the overall Douglas Court Shopping
Centre Site, located to the east of Douglas Village. Dunnes Stores occupies the northern
extent of the Douglas Court Shopping Centre site.

! In this report ‘the Act’ refers to the Planning and Development Act 2000 (as amended)
and ‘the Regulations’ refers to the Planning and Development Regulations 2001 (as
amended), unless otherwise indicated.



4.0 RELEVANT PLANNING HISTORY
S5/18323/86 (Cork County Council) PL4/5/72295 (An Bord Pleanala) -~

Planning permission was granted by An Bord Pleanala shopping centre complex including
banks and offices, following third party appeal. This permission was subject to 6no.
conditions. Condition 1 is considered relevant to this section 5 application:

Condition 1
"The proposed development shalf be reduced in size and altered to ensure that:-

(a) The net area to be allocated for retail sales and services shalf be

reduced from the 116,232 square feet (approximately) shown on the
drawings submitted with the application, to an area of not more than
90,000 square feet of with a maximum of 50% shall be allocated to

"comparison goods”,

(b) The car parking layout for the development shall be re-arranged so as
to exclude parking at 90 along the service road. 45 parking should also
be excluded except in very limited number of cases.

Prior to the commencement of development detailed plans and particulars setting
out proposals to meet the above outlined conditions, including any necessary
changes in layout and location, shall be submijtted to the planning authority for
approval,

Reason: To achieve a level of development consistent with the proper planning
and development of the area and to provide off street car parking facilities and
service areas consistent with needs, safety and convenience.”

10/4256 (Cork County Council) PL 04.237415 (An Bord Pleanala)

Planning permission was granted for the construction of a part single, part two-storey
extension to the north, & first floor extension to the east of the existing anchor retail
store, modification & extension to the existing surface car park, construction of an
additional left-only slip road entrance north west of the existing roundabout, the removal
of the existing roundabout & the construction of a new signalised traffic control junction
incorporating pedestrian phases, replacing 2 existing unconnected pedestrian crossings,
the construction of a new left-only exit to the south of the existing roundabout, & related
road improvement works including road widening, lane improvements, the provision of a
cycle lane route, pedestrian footpath improvement works & associated signage &
landscaping.

The subject development included an extension to the existing anchor retail store
(Dunnes Stores) comprising 3,971 m2 gross floor area. extension is located on the
northern (rear) elevation of the existing building. The extension is over two levels,
ground floor plus mezzanine and comprises 763 m2 of additional convenience floor area
and 3,208 m2 of comparison floor area.

The subject application was accompanied by a retail impact assessment.

5.0 RELEVANT LEGISLATION AND PLANNING POLICY
Planning and Development Act, 2000, as amended:

Section 2(1) of the Act defined “works” as follows:

“structure” means any building, structure, excavation, or other thing constructed
or made on, in or under any land, or any part of a structure so defined, and -



(2} where the context so admits, includes the land on, in or under which
the structure is situate, and

(b) in relation to a protected structure or proposed protected structure,
includes -

(i) the interior of the structure,
(i) the land lying within the cartilage of the structure,

(ili) any other structures lying within the cartilage and their
interiors, and

(iv) all fixture and features which form part of the interior or
exterior of any structure or structures referred to in subparagraph

(i) or (if).

"works” includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal and, in relation to a protected structure or
proposed protected structure, includes any act or operation involving the
application or removal of plaster, paint, wallpaper, tiles or other material to or
from the surfaces of the interior or exterior of a structure.

“afteration” includes—
(a) plastering or painting or the removal of plaster or stucco, or

(b) the replacement of a door, window or roof, that materially alters the
external appearance of a structure so as to render the appearance
inconsistent with the character of the structure or neighbouring structures;

Section 3(1) of the Planning and Development Act, 2000, as amended, states as follows:

"Development” in this Act means, except where the context otherwise requires,
the carrying out of any works on, in, over or under land or the making of any
material change in use of any structures or other fand.

Section 4(1) The following shall be exempted developments for the purposes of this

Act—

(h) development consisting of the carrying out of works for the maintenance,
improvement or other alteration of any structure, being works which affect only
the interior of the structure or which do not materiaily affect the external
appearance of the structure so as to render the appearance inconsistent with the
character of the structure or of neighbouring structures;

(j)} development consisting of the use of any structure or other land within the
curtifage of a house for any purpose incidental to the enjoyment of the house as
such;

Planning and Development Regulations, 2001, as amended:

Class 14 of Part 1 of Schedule 2 of the Regulations provides exemptions in the case of
specified changes of use. However, no change of use listed therein is considered relevant
to this Section 5.

Part 4 of the same Schedule provides for exemptions within specified classes of use.
However, no exemptions specified therein are considered relevant to this Section 5.

Part 2 Article 9 states that:



(1) Development to which article 6 relates shall not be exempted development for the
purposes of the Act—
(a) if the carrying out of such development would—
(i) contravene a condition attached to a permission under the Act or be
inconsistent with any use specified in a permission under the Act,

Guidelines for Planning Authorities Retail Planning (April 2012)
The following definitions as outlined in the Retail Planning Guidelines (Annex 1) are
considered relevant {o this section 5:

“Although there is a trend for “scrambled merchandising” whereby some retail
businesses sell both convenience goods and comparison goods, greater definitional
clarity is obtained by adopting a goods-based retail classification. Retail goods categories
can be divided into convenience goods and comparison goods as follows:

e Convenience Goods: - food;
- alcoholic and non-alcoholic beverages;
- tobacco;
- non-durable household goods;

e Comparison Goods: - clothing and footwear;

- furniture, furnishings and household equipment (excluding
non-durable household goods);
- medical and pharmaceutical products, therapeutic
appliances and equiprent;
- educational and recreation equipment and accessories;
- books, newspapers and magazines;
- goods. for personal care;
- goods.not elsewhere classified;
- bulky goods
- Goods generally sold from retail warehouses where
DIY goods or goods such as flatpack furniture are of
such size that they would normally be taken away by
car and not be portable by customers travelling by
foot, cycle or bus, or that large floorspace would be
required to display them e.g. - repair and
maintenance materials;
- furniture and furnishings;
- carpets and other floor coverings;
- household appliances;
- tools and equipment for the house and garden;
- butky nursery furniture and equipment including
perambulators;
- bulky pet products such as kennels and aquariums;
- audio-visual, photographic and information
processing equipment;
- catalogue shops and other bulky durables for
recreation and leisure.”

Section 2.4.1 outlined the following Convenience retail floorspace caps:

-4,000 M2 in the four Dublin local authority areas (i.e. Dublin City, Fingal, South
Dublin and Dun Laoghaire-Rathdown County Councils);

- 3,500 M2 in the four other main cities of Cork, Limerick/Shannon, Galway and
Waterford; and



- 3,000 M2 in the remainder of the State (i.e. those areas outside of the four
Dublin local authority areas, and the cities of Cork, Limerick/Shannon, Galway
and Waterford.

These floorspace caps apply to new retail stores or extensions to existing stores
which will result in an aggregate increase in the net retail floorspace of the
convenience element of such retail stores, In this regard, while some stores may
retail convenience goods only, in other cases, stores may retail convenience and
comparison goods. In these mixed comparison/convenience retailing stores
described above, there is therefore no cap on the amount of non-grocery or
comparison space delineated for the relevant store, for example on the planning
application drawings.

Cork County Development Plan 2014-2020

The main policy considerations in relation to retail are set out in Chapter 7 Town Centres
and Retail in the Cork County Development Plan. The following objectives are considered
pertinence to this Section 5 application.

7.7 Requirement for Future Retail — Metropolitan Area

7.7.1 The retail quantum’s agreed between City and County for the Metropolitan
Area to 2022 are set out in Table 7.2 with the background information and detail
in relation to quantum’s set out in the Metropolitan Retail study.

7.7.2 The requirement for additional floorspace is predicated on a number of
factors including population growth, economic buoyancy and rising consumer
demand. The Plan recognises and reflects prevailing circumstances underpinning
floorspace projections and shall adopt a pragmatic approach where it is evident
that changes have occurred

Convenience Distribution — Metropolitan Area
7.7.3 In refation to Convenience floorspace within the Metropolitan Area the
distribution will be in accordance with planned population growth.

7.7.7 In line with the approach in the Metropolitan Strategy, development of
comparison retail floorspace within the Small Metropolitan Towns will be limited
over the period of the strategy to small scale and localised provision
commensurate with the popuiation targets for each centre.
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6.0 ENVIRONMENTAL ASSESSMENT
Section 4 (4) of the Planning and Development Act (as amended) sets out that:

"Notwithstanding paragraphs (a), (i), (ia) and (I) of subsection (1) and any
regulations under subsection (2), development shall not be exempted
development if an environmental impact assessment or an appropriate
assessment of the development is required.”

Environmental Impact Assessment

Pursuant to Article 103(1) of the Planning and Development regulations 2001 as
amended, having regard to the nature and scale of the proposed development and
following a preliminary examination of the nature, size and location of the development,
it is considered that there is no real likelihood of significant effects on the environment
and it is consequently concluded that EIA is not required.

Appropriate Assessment

The relevant European sites are the Cork Harbour SPA (Site Code 004030) and the Great
Island Channel cSAC (site code 001058). Having regard to its nature, scale and location
it is considered that the proposed development would not affect the integrity of the sites
referred to. Accordingly it is considered that a Natura impact statement for the purposes
of Article 6 of the Habitats Directive is not required to be submitted.

7.0 PLANNING ASSESSMENT

Is or is not development

Section 3(1) of the Planning and Development Act, 2000 defines “development” as
meaning, except where the context otherwise requires, the carrying out of any works on,
in, over or under land or the making of any material change in the use of any structures
or other land. I consider the issue of materiality later in this assessment.

Is or is not exempted development

The applicant holds in their accompanying planning statement/cover letter that it is their
opinion that no material change of use occurs and that any internal works required to
create the new convenience shop floor would not constitute development for the purpose
of the Planning and Development Act 2000 (as amended).

I concur with the applicant that the test of whether the subject works are exempted
development or not is balanced on the consideration of materially, and it is on this basis
that the following assessment is outlined.

In the case of Galway County Council v. Lackagh Rock Limited, Barron J. held that in
order “to test whether or not the uses are materially different, it seems to me that what
should be Jooked at are the matters which the planning authority would take into
account in the event of a planning application being made, either for the use on the
appointed day or for the present use. If the matters are materially different, then the
nature of the use must be materially different”.

The scale of the existing convenience sales floor area is 2,574sq.m. The applicant is
seeking a declaration on the increase of sale convenience sales floor area to 3,000sqg.m.
I note that the net convenience are has already increased by 70sq.m since the making of
planning application 10/4256 (Cork County Council) PL 04.237415 (An Bord Pleanala).
This is noted on the basis that the Section 5 drawings submitted, differ to those
submitted in 2010, having particular regard to drawings DS-GF-409-PLA-001 Existing
Ground Floor and PL1-S-013 Existing Ground Floor Layout. In particular I note that the



anchor tenant has now incorporated a former corridor area into the net convenience area
comprising 70sq.m.

I am of the view that the characteristics of the proposed internal works could be carried
out in a very simple manner which render it consistent with the existing character of the
structure and neighbouring structures having regard to Section 4(1)(h).

However, the impact of this alteration and expansion of an existing retail unit into the
existing storage area would result in up to a 17% increase in convenience retail floor
space. Which presents material consideration outside the scope of Section 4(1)(h).

While the scale of the proposed convenience floorspace observes the 3,000sg9.m cap for
supermarkets outside of the city of Cork (as at the time of adoption of the cap) as per
the Retail Planning Guidelines, the consideration of the implications of same would
warrant review,

Having regard to the associated increase of 17% of convenience shopping fioor, it is
considered that this gives rise to the opportunity for a planning assessment of the
implications for traffic, car parking and the retail impacts in the wider area. It is similarly
evident that the proposed increase in both convenience and comparison floor space as
proposed under 10/4256 (Cork County Council) / PL 04.237415 (An Bord Pleanala),
although also relating to a physical extension together with floor space increases,
included the provisien of additional car parking and traffic layout works. Similarly the
increase of convenience floor space in this instance warranted material consideration of
planning policy having particular regard to the spatial distribution of retailing within the
metropolitan area of Cork. I am of the view that similar considerations are necessitated
by the question raised in this Section 5 application.

I therefore consider that the extension of convenience shopping into storage space is a
material alteration and would not be exempted development.

8.0 RECOMMENDATION

Having regard to:

(a) Sections 2, 3 and 4 of the Planning and Development Act, 2000, as amended,
and

(b) Articles 5, 6 and 10 of the Planning and Development Regulations, 2001 and
Class 14 of Part 1 of the said regulations.

The proposed development is considered to be development and not exempted
development,
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Cory 3¢ hOl‘Ca,
t¥ Coune :
| 24
Strategic Planning & Economic Directorate s JUL, 2019
Cork City Council rategic prgp,:
City Hall - Dey "8 & Econgy,:
y S elopmem ) Onomje

Anglesea Street ~—! Dir CCtora; '
Cork
23 July 2019 Delivered By Registered Post
Dear Sir/Madam

RE: REQUEST FOR SECTION 5 DECLARATION IN RELATION TO DUNNES STORES, DOUGLAS
COURT SHOPPING CENTRE, DOUGLAS, CO. CORK

We, Befter Value Unlimited Company, the owners of the Dunnes Stores Shop unit in
Dougias Court Shopping Cenftre, hereby seek a Section 5 Declaration from Cork City
Council Planning Authority in respect 1o the following:

"Whether the uplift.of Dunne -'Sfore convenfence sales floor drea from 2,574 sgm to
3,000 sgm.net by. exfendfng 1€ ps. ground floor fextile stockroom, mcludmg
associated: internal shop wor ‘not deve!opmenf oris or is not exempted
devefopmenf” JE u b PSR DI

Due to improvements in Dunnes Stores Just in Time Textile Sfock Management systems
the shops ground floor textile stockroom has become surplus to requirements. On this
basis, Dunnes Stores would like to extend the shops convenience sales area into part
of shops ground floor textile stockroom.

It is our opinion that no material change of use occurs and that any infernal works
required to create the new convenience shop floor would not constitute
development for the purpose of the Planning and development Act, 2000 {as
amended).

DOCUMENTS ENCLOSED:

o The correct fee — €80.00

s Application form completed x 2

e Site location plan x 2

e Site layout planx 2

o Ground floor plan (existing & proposed store layouts) x 2
o First floor Plan {existing & proposed store layouts) x 2

_, The case for exemption outlined below.
Page | 1

Section 5 Declaration
July 2019



1.0 SITE C'ONT'EXT-;T SR

Dduglas Court Shopping Centre

The subject site is located within Douglas Court Shopping Centre. The shopping centre
has over 50 units and a large surface level car park comprising 890 parking space.
Existing tenants include Dunnes Stores, Next, Kilkenny, Peter Mark, Gerard, Boofts,
Dedalz, and Sam McCauleys, Cummins Sports. The Shopping Centre opened in 19%90.

Fig 1.0 - Shopping Centre Layout (For llustrative Purposes)
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Dunnes S$tores Shop Unit

Dunnes Stores has been trading from Douglas Court Shopping Cenfre for over 28
years. The shops primary use is the sale of retail goods (convenience and comparison
goods) to the public.

Table 1.0 - Dunnes Stores Floor Schedule

__Floor Areas: Convenience Sg.m . Compadrison Sg.m 2
GF Net 2,574 2,753 5,327

GF Storage 620 576 1,196
FF Storage 567 468 1,035
Total 3,761 3,797 7,558

Access to the Dunnes Stores shop unit is via Shopping Centre's enclosed mall.

Page | 2
Section 5 Declaration
July 2019



ANNING HISTORY.

Planning Reg. Ref: $/1823/84 - Parent Planning Consent

On the 25 August 1986 planning permission was granted for g new shopping centre
complex. The shopping centre was subject to 10no. condition none of which restiicts
Dunnes Stores shop use or net sales areq [copy of decision attached at Appendix 1).

Cork County Development Plan 2014-2020
Douglas is a designated District Centre in the Retail Network/Hierarchy,

Metropolitan Cork Joint Retail Strategy 2015

District centres as per the Joint Retdil Strategy are generally comprised by a large
convenience/comparison anchor, g range of comparison outlets, locail retail services,
ancillary specialists convenience outlets and community and social facilities.

Ballincollig Carrigaline Electoral Municipal District Local Area Plan, 2017

The shopping Centre has a Town Centre Zoning. Appropriate uses could include
offices, retail, retail services (restaurants, public houses etc.) teisure/recreational
facility, community buildings and cultural uses.

ELEVANT LEGISLATION

Planning and Development Act, 2000 (as amended)

Section 3 (1) of the Planning and Development Act 2000 (as amended) defines
development as “...any works on, in, over or under land or the making of any material
change in the use of any structures or other land.”

Section 4 (1) (a} - {I) sets out what is exempted development for the purposes of this
Act and includes (h) 'development consisting of the carrying out of works for the
mainfenance, improvement or other alteration of any structure, being works which
affect only the interior of the structure or which do not materially affect the external
appearance of the structure so as to render the appearance inconsistent with the
character of the siructure or of neighbouring sfructures.'

Section 4 (2) provides for the making of Regulations. The main Regulations are the
Planning and Development Regulations, 2001.

Page | 3
Section 5 Deciaration
July 2019



Planning and Development Regulations, 2001 (as amended)

Arficte 5 (1), Part 2 provides interpretations for the purposes of exempted
development. The following is relevant fo this case:

“'shop™ means a structure used for any or ail of the following purposes, where the sale,
display or service is principatly o visiting members of the public—

{a) for the retai sale of goods,

(b) as a post office,

(c} for the sale of fickets or as a travel agency,

{d) for the sale of sandwiches or other food for consumption off the premises, where
the sale of such food is subsidiary fo the main refail use,

{e) for hairdressing.

(f) for the display of goods for sale,’

(g) for the hiring out of domestic or personal goods or arficles,

(h) as a launderefte or dry cleaners,

(i] for the reception of goods fo be washed, cleaned or repaired,

but does not include any use associated with the provision of funeral services or as
funeral home, or as a hotel, a restaurant ora public house, or for the sale of hot food
for consumption off the premises, except under paragraph (d} above, or any use fo
which class 2 or 3 of Part 4 of Schedule 2 applies.

Aricle 10 (1) relating to changes of use states as follows:

“Development which consists of a change of use within any one of the classes of use
specified in Part 4 of Schedule 2 shall be exempted development for the purposes of
the Act, provided that the development, if caried out would nof—

(a] involve the carrying out of any works other than works which are exempted
development,

[b) contravene a condition attached to a permission under the Act,

(c) be inconsistent with any use specified or included in such a permission,

or

{d) be a development where the existing use is an unauthorised use, save where such
change of use consists of the resumption of a use which is not unauthorised and which
has not been abandoned.”

Article 10 (2) (a) further states that g use which is ordinarily incidental to any use
specified in Part 4 of Schedule is not excluded from that use as an incident merely by
reason of its being specified | the said Partf of the said schedule as a separate use.

Class 1 of Part 4 of Schedule 2 refers fo: “Use as a shop.”

_ Page | 4
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Change of Use

Having regard to the shops extant permission and having regard to the planning
definition of a ‘shop’ provided under Article 5({1), it is our opinion that the Dunnes
Stores shop unit comprising of sales & ancillary shop stockrooms constitutes a single
planning unit, with a permitted and unrestricted shop use. Given the textile stockroom
functionally relates to the shops primary use, it is our contention that no change of use
takes place and therefore no development occurs.

However, should the Planning Authority conclude that a change of use occurs we
respectfully contend that the change of use is not @ material change to constitute
development for the purposes of the Act.

Material Change of Use

For a change of use fo fall within the definition of development, provided for under
the Act, the change of use must be ‘material’.

For a change of use to be material, it must significantly alter the character of the
property and the change must impact on the proper planning and sustainable
development of the areain a way that differs from the previously established use.

Shop Character

Convenience and comparison goods have been sold from the shop for over 28 years.
It is our opinion that the use of the shops ground floor textile stockroom for
convenience sales would not materially impact on the shops character as the shops
primary use will continue fo be the sale of retail goods to the public.

Proper Planning & Sustainable Development considerations

The shop unit is located on lands zoned Town Centre were retail uses {convenience &
comparison) are deemed appropriate. Douglas is designated as a district centre in
the retail hierarchy, and district centres generally comprise of a large
convenience/comparison anchor stores. The car parking standard set out in the
County Development plan relate to maximum standards and are calculated on gross
floor area. As the gross floor area of the Dunnes Stores shop does not change no
additional car parking is deemed required. Nonetheless, we contend that the
shopping centre site is well catered for in terms of surface level parking {approx. 890
parking spaces). Likewise, having regard to the shops current use and having regard
fo the sites town cenfre location we do not consider the proposal will give rise to
additional traffic movements, which would constitute a material impact.

Therefore, it is our opinion, the proposed uplift in the shops convenience sales area
2,574 sgm to 3,000 sgm, by using part of the shops existing textile stockroom, would
not trigger the need to take account of planning considerations that differ from those
pertaining fo the consideration of the planning applications under which Dunnes
Stores shop unit was originally permitted.

Page | 5
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Internal Shop Works

‘Works' for the purposes of the Act includes any act or operation of construction,
excavation, demolifion, extension, alteration, repair or renewal.

The main elements involved in extending the shops convenience sales floor area will
include:-

Laying of new floor covering:

Painting:

New lighting and

Provision of Shop fixtures and fittings (e.g. gondola shelving)

As we consider the above works to be of a minor nature (particularly in proportion to
the overall size of the Dunnes Stores shop unit) we respectfully but forward the case
that the extension of Dunnes Stores convenience sales area does not come within the
definition of ‘works' and, therefore, does not constitute development for the purpose
of the Act.

Nonetheless, we contend that any internal modifications to the physical fabric of the
shop, in respect o the proposdl, constitute exempted development by reason of the
operation of Section 4(1)(h) of the Act.

60 CONGIUSION ' = o0 i

we respectfully put forward the case that the uplift in the shops convenience sales
area from 2,574 sgm to 3,000 sgm does not constitute a material change of use [i.e.
not development) and that any associated internal shop works would not constitute
development for the purpose of the Planning and development Act 2000 (as
amended).

If further information is required to assist in the Declaration assessment, we will be
happy to respond accordingly.

Yours faithfully

Patrick O'Neill

Property Department

46-50 South Great Georges Street
Dublin 2

Direct Dial: 01 6112766
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Column | - Condition Column 2 — Reason
Provided thacs
(1) Boundary landscaping shall be In the {nterescy of wisual
a8 specified at 1,5p intervals eDENLLY and tu provide Tur
for a1l the Northern, Eantern pedestrion accegs Lo the
and Southern boundaries, residentia} areas to the
excepr for g E3p at the South- South—cuat of site,
eaAstern corner of site to allow
2 1.8m wide pedestrian Ink ¢q
lands outside the gite
boundarjeg,
{2) Standard decoratfve, deciducyy In the futeresrs of visual
treea shall he planted far amenfty,

évery notation X, shown on

site layout plaw by the Counciy's
Engineer, ip the piazza and front
RTeen verge ares png the plarza
shall be Provided with raised
Bearing and ahyub beds, x5 nored
Y on same gite layout plan.,

{3) car pPark tree pianting, as In the [nterests o visgai
specified. shall include a¢ amenity,
least 1 npn, tree {n each terminal
shrub bed.

{4) car Park {laood Lighting shali he In the interests af rond
to the satisfaction of the safery,

Council's Engineer and shall,
if consfdered necesgary, be
alterad, covled or otherwige
changed to the Couneil'g

satiafaction,

(5) No signg, logos or other Tn the {ntereary of orderly
advertiging features other than development anpd vifrua]
those ahown on the elevational amenfrv,

drawings and st that size ghalj
be erected or placed on gite
Save with the grane of a new
Permigaion,

Contd.....




SCHEDULE

_Reference No. in Planning
" Register Referced to in Order No.

_ 2.0, /
/1257 8A Page 2

Column 1 ~ Condition Column 2 - Reason

{6y b JSeweluper ahall:

f4Y Yarife the Blapring Ta »neure the earrying
swthar iy {a writing of the agl af the developrenr fn
diate »F grwpaneeront of the accerdance with the torms
dovalapment and conditlons of

this permineion,
Anb

‘hY On eempletion of the
development, cercify in
wrirting to the Mlanaing
Authority that the
duevelopment has heen
completed In accordance
with the terms and
¢onditions aof this

parmission,
(7} The developer shall display To facilitate the
fu a prominent positlon on the inspection by interested
#ite during the course af the pareties of prmission , plans
development : and drawings.

fay A copy of this permission
including the conditions
attached thereto

AND

(b} A notice to the effect that
the plans and drawiags
referred to in this permission
are avallable on site for
inspection during working
hours by Interested parcies.

Contdassses
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SCHEDULE

Reference No. in Planning
Register

Page 3

LY BT EAT R

Referred to 1n Order No.
e.D. /

Column 1 ~ Condition

Column 2 — Reszon

Before the development is
commencad the developer shall
pav to Cork Countv Council = sum
of monev equivalent £o the value
of E14,R50 at the time of decision
to granr Permiasion, updated

in nccordance with the Consumer
Price iundex to the valye
pertaining at the gime of
pavment touwnrde the aewpendirure
{ncurred hv the Council {n rhe
development of puhlile warey
supply Tacilities which have
facilitated the proposad
development.

Refore the development is
commenced the developer shall
pay ta Cork County Council a sum
of monevy equivalent to the value

of 14,850 at the time of decision

to grant Permission, updated

in accordance with the Consumer
Price Index to the value

pertaining at the rime of

payment towards the expenditure
incurved by the Council 1in the
development of public scwage

disposal facilizles which have
Facilirared the proposed development.

Boafore the development is
commenced the daveloper shall

pay to Cork Countv Council a sum
of money equivalent to the value
of £9,000 ar the time of decision
to grant Permissior, updated

in accordance with the Consomer
Price Tndex ro the value
pertaining at the time of

payment towards the expenditure
incutred by the Council in the
carrying out of road traffic
management works which have
facilitated the proposed development.

It is considered
appropriare that

the developer should
contribute towards the
expanditure incurred by
the Council in providine
this service whieh has
facilitated the proposed
development.

Tt is consideed
appropriate that

the develapar should
contribute cowards the
expenditure incurred by
the Council in providing
this serviee which has
facliizzted the pronposed
deveinpment.

It ir cornsiderad

..appropriate.that .. ..

the developer should
coutribuce towards the
expenditure incurred bv
the Courcil ir providies
this service which has
faciiitated the propored
developnment.
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