Comhairle Cathrach Chorcai
Cork City Council

Halla na Cathrach, Corcaigh - City Hall, Cork - T12 T997

Brendan Ryan (Pauline Kerins),
Mercer,

23-35 South Terrace,

Cork

12/08/2019

RE: Section 5 R526/19 — Mercer, 23-25 South Terrace, Cork

Dear Sir/Madam,
I am asked to refer to your request for a section 5 Declaration at the above named property.
Further Information is requested as follows:

1. The last known application for this property, 23-25 South Terrace, is TP13948/87 which was
for new dwelling(s). In order for the change of use to be considered ancillary to the office
use, it would need to be confirmed that the office use itself is authorised. You are requested
to submit details demonstrating that the existing office use is currently authorised.

2. Please submit the full address(es) of the legal owner of the property (as requested under
Section 5 of the Application form)

3. Request for information under s. 5(2)(c) of the Act: Based on the response to Iltem No. 2,
you are requested to forward this full further information request to the legal owner and to
supply details to the Planning Authority demonstrating same.

(For attention, the owner of the subject premises, listed below)

Pauline Kerins,

Politmore/Zion Management Company Ltd
23-25 South Terrace,

Cork

Please note that a request for a declaration under section 5 of the Planning and Development
Act 2000, as amended, in relation to land(s) and/or structure(s) within your ownership has
been received by Cork City Council. Section 5 provides that if any question arises as to what,
in any particular case, is or is not development or is or is not exempted development within
the meaning of this Act, any person may request in writing from the relevant planning
authority a declaration on that question.

The planning register reference number is R526/19 and the request is available for inspectio.
at the Planning public counter on the ground floor of City Hall, Cork.

We are Cork.




The matter relates to whether the converting of an internal office space into a shower room
is exempt from planning permission within the meaning of the Planning and Development
Act 2000 (as amended), and the Planning and Development Regulations 2001 (as amended).

Having regard to the provisions of section 5(2)(c) of the Planning and Development Act 2000,
as amended, you are requested to submit any information you consider may be relevant in
order to enable the planning authority to issue the declaration on the question.

Please ensure that any information you may wish to submit is received by the planning
authority as expeditiously as possible.

In accordance with section 5(2)(a) of the abovementioned Act, you will be issued with the
declaration on the question that has arisen and the main reasons and considerations on
which the decision of the planning authority is based.

Yours Faithfully,

Sl O

(- (1Assistant Staff Officer
Community, Culture & Placemaking
Cork City Council




PLANNER’S REPORT gggfmgjhgnggngn[m"

Ref. R526I1 9 .g;rstee;g;;?:rning and Economjc

Application type Section 5 Declaration

Description Whether the converting of an internal office space.into a shower room
Is exempt from planning permission.

Location “Mercer”, 23-25 South Terrace, Cork. T12 X3TW

Applicant Brendan Ryan

Date 08/08/2019

Recommendation | Further Information Required.

In this report ‘the Act’ means the Planning and Development Act 2000 (as amended) and ‘the
Regulations’ means the Planning and Development Regulations 2001 (as amended), unless
otherwise indicated.

1. Requirements for a Section 5 Declaration
Section 5(1) of the Planning and Development Act 2000 as amended states,

5—(1) If any question-arises as to what, in any particular case, is oris not development or is or is
not exempted development within the meaning of this Act, any person may, on payment of the
prescribed fee, request in writing from the relevant planning authority a declaration on that
question, and that person shall provide to the planning authority any information necessary to
enable the authority to. make its decision on the matter.

The requirements for making a section 5 declaration are set out in the Act.

2. THIRD-PARTY DECLARATION
It is noted that this section 5 declaration application has been submitted by a person or party who
is not the owner of the land in question.

While the provisions of the Act are clear in that “any person” may request a section 5 declaration
from a planning authority {(subject to certain requirements such as the payment of the fee, etc),
and that the planning authority is fully entitled to process and determine a section 5 declaration
application in these circumstances subject to notifying the person who made the request and the
owner and occupier of the land in question of its decision, regard must be had to the principle of
“audi alteram partem” (Latin for ‘hear the other side’).

This was highlighted in a case relating to a section 5 declaration issued in 2011 by the planning
authority under reference R 298/11, where the declaration was requested by a person who had
no legal interest in the affected property.

It is now understood that, notwithstanding the provisions of section 5 of the Act, the owner and
occupier of lands that are the subject of a section 5 declaration request where the request was
made by another person or party should be notified and afforded an opportunity to make
submissions or observations to the planning authority before a decision is made on the request.

The applicant has provided details of the owner of the lands in question as

Pauline Kering,
Poltimore/Zion Management Co. Ltd.
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Section 5 Declaration - Planner’s Report continued

In view of the above, | recommend that, in the interests of the principle of “audi alteram partem”
and notwithstanding the provisions of section 5 of the Act or the fact that the owner of the lands in
question has already submitted correspondence with and in support of the request, the owner
and occupier of the premises concerned in this section 5 declaration be requested under section
5(2)(c) of the Act to submit any information that may be relevant for the planning authority to
issue the declaration.

The owner of 23-25 South Terrace, Cork appears to be:

Pauline Kerins,
Poltimore/Zion Management Co. Ltd.

There has been no address supplied. Applicant to supply same.

3. The Question before the Planning Authority

In framing the question to the planning authority, the applicant states in Q2 of the application
form:

“Is the converting of an internal office space into a shower room exempt from planning
permission?”

4. Site Description
The property in question
is a 5-storey mid terrace
Georgian unit. The
ground floor is partly
located underneath
footpath level while
access is up steps at the
first floor section.

5. Planning History
There is one known
historical application for
this site.

TP13948/87: Permission
granted for new

dwelling(s) at 2325 [ e

South Terrace.

6. Legislative Provisions

6.1 The Act

Section 2(1),
“works” includes any act or operation of construction, excavation, demolition, extension,
alteration, repair or renewal and, in relation to a protected structure or proposed protected
structure, includes any act or operation involving the application or removal of plaster, paint,
wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a
structure.

Section 3(1),
In this Act, “development” means, except where the context otherwise requires, the carrying
out of any works on, in, over or under land or ‘the making of any material change in the use of
any structures or other land’
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Section 5 Dectaration — Planner's Report continued

Section 4(1)(h), _
The following shall be exempted developments for the purposes of this Act-development
consisting of the carrying out of works for the maintenance, improvernent or other alteration of
any structure; being works which affect only the interior of the structure or which do not
materially affect the external appearance of the structure so as to render the appearance
inconsistent with the character of the structure or of neighbouring structures;

Section 4(2), _
Section 4(2) provides that the Minister may, by regulations, provide for any class of
development to be exempled development. The principal regulations made under this
provision are the Planning and Development Regulations 2001-2013.

Section 5(1),
(See section 1 of this report)

Section 177U (9) (screening for appropriate assessment)
In deciding upon a declaration or a referral under section 5 of this Act a planning authority or
the Board, as the case may be, shall where appropriate, conduct a screening for appropriate
assessment in accordance with the provisions of this section.

6.2 The Regqulations
Article 6 (1)

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2
shall be exempted development for the purposes of the Act, provided that such development
complies with the conditions and limitations spegified in column 2 of the said Part 1 opposite the
mentioned of that class in said column 1.

Article 9 (1)

Development to which article 6 relates shall not be exempted development for the purposes

of the Act —

(a) if the carrying ouf of such development would --
(i) contravene a condition attached to a permission under the Act or be inconsistent with
any use specified in a permission under the Act,
(viii} consist of or comprise the extension, alteration, repair or renewal of an unauthotised
structure or a structure the use of which is an unauthorised use,
(viij) consist of or comprise the extension, alteration, repair or renewal of an unauthorised
structure or a structure the use of which is an unauthorised use.

Article 10 (1) _

Development which consists of a change of use within any one of the classes of use as
specified in Part 4 of Schedule 2, shall be exempted development for the purposes of the Act,
provided that the development, if carried out would not —

(a) involve the carrying out of any works other than works which are exempted development,

(b) contravene a condition attached to a permission under the Act,

(c) be inconsistent with any use specified or included in such a permissiorn, or

(d) be development where the existing use is an unauthorised, save where the change of use
consists of resumption of a use which is not unauthorised and which has not been
abandoned

7. ASSESSMENT

6.1 Development

The first issue for consideration is whether or not the matter at hand is ‘works’ and/or
‘development’.
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Section 5 Declaration — Planner’s Report continued

Section 2(1),
‘works” includes any act or operation of construction, excavation, demolition, extension,
alteration, repair or renewal and, in relation to a protected structure or proposed protected
structure, includes any act or operation involving the application or removal of plaster, paint,
wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a
Sfructure.

‘Development’ as defined in the Act (3)(1) comprises two possible chief components: ‘the carrying
out of any works on, in, over or under land’, or ‘the making of any material change in the use of
any structures or other land’.

It is considered that the proposed change of use from office to shower room will involve the
alteration of the office space to a shower room and is therefore works. As the proposal involves
works, it is considered development.

While the proposal itself is somewhat minor in nature namely changing a small office area to a
shower room for use of the employees, it is noted that it will involve the loss of existing office
space.

6.2 Exempted development

The next issue for consideration is whether or not the matter at hand is exempted development.
The last known application for this property — 23-25 South Terrace is TP13948/87 which was for
new dwelling(s). In order for the change of use to be considered ancillary to the office use, it
would need to be conformed that the office use itself is authorised. Further information to be
requested from applicant to confirm that the current use is authorised.

8. ENVIRONMENTAL ASSESSMENT

8.1 Screening for Environmental Impact Assessment

Having regard to the contents of Article 103 (as amended by Article 14 of the Planning and
Development (Amendment) (No 3) Regulations 2011) and Schedule 7 of the Planning and
Development Regulations 2001 (as amended) it is considered that the proposed development by
reason of its nature, scale and location would not be likely to have significant effects on the
environment. Accordingly it is considered that an environmental impact statement is not required
to be submitted.

8.2 Screening for Appropriate Assessment

Section 177U (9) of the Act requires planning authorities to screen applications for a section 5
declaration for appropriate assessment. The provisions of the Habitats Directive, the Appropriate
Assessment Guidelines for Planning Authorities 2009 (revised 2010) and the Act are noted. The
relevant European sites are the Cork Harbour SPA (site code 004030) and the Great Island
Channel cSAC (site code 001058). Having regard to the location of the proposed development
site relative to these European sites and related watercourses and to the nature and scale of the
proposed development it is considered that the proposed development would not affect the
integrity of the European sites referred to above. Accordingly it is considered that appropriate
assessment is not required.

9. RECOMMENDATION

Further Information to be requested demonstrating that the existing use is authorised.

Further Information:
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Section 5 Declaration - Plariner’s Repoft continued

1. The last known application for this property, 23-25 South Terrace, is TP13948/87 which
was for new dwelling(s). In order for the change of use to be considered ancillary to the
office use, it would need to be confirmed that the office use itself is authorised. You are
requested to submit details demonstrating that the existing office use is currently
authorised.

2. Please submit the full address{es) of the legal owner of the property (as requested under
Section 5 of the Application form)

3. Request for information under s. 5(2)(c) of the Act: Based on the response to Item No. 2, you

are requested to forward this full further information request to the legal owner and to supply detalls
to the Planning Authority demonstrating.same.

(For attention, the owner of the subject premises, listed below}

Pauline Kerins,

Politmore/Zion Management Company Ltd
23-25 South Terrace,

Cork

M ngé ot 5079,

Mary Doyle
Executive Planner ’Dgf\e_sz& A Jorkan \7—‘ ¢[ro1a
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Strategic Planning & Economic Development Directorate,
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Cork City Councl], City Hall, Anglesea Street, Cork,

Lfonra/Web.-www.corkcsgg.ne

_ under Sec | un 5 of the Plann

l

1. POSTAL ADDRESS OF LAND OR STRUCT URE FOR WHICH DECLARATION IS SOUGHT

MmceQ 23 ~ RS Soudn udn “Teraace . (Brde T12 x3TW

2. QUESTION/ DECLARATION DETAILS

PLEASE STATE THE SPECIFIC QUESTION FOR WHICH A DECLARATION IS SOUGHT:

Sample Question: Is the construction of a shed at No 1 Wall 5t, Cork development and ifso, isit
exempted development?

| Note: only works listed and described under this section will be assessed under the section 5 declaration.
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ADDITIONAL DETAILS REGARDING QUESTION/ WORKS/ DE‘VELOPMENT
{Use additional sheets if required).
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3. APPLICATION DETAILS

Answer the following if applicable. Note: Floor areas are measured from the inside of the external walls and
should be indicated in square meters (sq, M) /[er P
Cirtm,

£-3F wa? v

[S_XCM«
Yes | ] No V =
If yes, please provideMloor areas. (sq m)

Existing/ previous use (please‘circle)

4. APPLICANT/ CONTACT DETAILS

Mevacer 5 S Q’TM (LVM‘& Keging

23~ 25 Sodin ~Teraoes
Name: %Q{\Jw\ (#‘iﬂ‘:“*

Address:

Telephone:

Fax:

E-mail address:

5. LEGAL INTEREST
tit ro

A. Q\ffner | B Other /
AQN{; ;\QQM /I—&f\n—\_j\
RN KKQCV‘:S"_
Folkimone | Zen Mgt G. LoAd],
| ll

20f3




6. | / We confirm that the information contained in the application is true and accurate:

Signature: /E' C“‘l/ 2@/—*
Date: __ ( Jlg?,/c!*/l"l

ADVISORY NOTES:

The application must be accompanied by the required fee of €80

The application should be accompanied by a site location map which is based on the Ordnance Survey map
for the area, is a scale not less than 1:1000 and it shall clearly identify the site in question.

Sufficient information should be submitted to enable the Planning Authority to make a decision. If applicable,
any plans submitted should be to scale and based on an accurate survey of the lands/structure in question.

The application should be sent to the following address:

The Development Management Section, Strategic Planning & Economic Development
Directorate, Cork City Council, City Hall, Anglesea Street, Cork.

e  The Planning Authority may require further information to be submitted to enable the authority to issue
the declaration.

®  The Planning Authority may request other person(s) other than the applicant to submit information on the
question which has arisen and on which the declaration is sought.

*  Any person issued with a declaration may on payment to An Bord Pleandla refer a declaration for review
by the Board within 4 weeks of the date of the issuing of the declaration.

® In the event that no declaration is issued by the Planning Authority, any person who made a request may
on payment to the Board of such a fee as may be prescribed, refer the question for decision to the Board
within 4 weeks of the date that a declaration was due to be issued by the Planning Authority.

The application form and advisory notes are non-statutory documents prepared by Cork City Council for the
purpose of advising as to the type information is normally required to enable the Planning Authority to issue a
declaration under Section 5. This document does not purport to be a legal interpretation of the statutory
legislation nor does it state to be a legal requirement under the Planning and Development Act 2000 as
amended, or Planning and Development Regulations 2001 as amended.

DATA PROTECTION
The use of the personal details of planning applicants, including for marketing purposes, may

be unlawful under the Data Protection Act 1988-2003 and may result in action by the Data
Protection Commissioner against the sender, including prosecution
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